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OBSTACLES IN THE WAY OF 
DRAFTING ALIENS 

BY ALBERT H. WASHBUBN 



Some years ago, in an official despatch to one of our for- 
eign ministers, Mr. Blaine remarked: 

It is notorious that the impressment of American seamen into the 
naval service of a foreign power was at one time a serious grievance, 
not to be acquiesced in, and raised a question upon which all parties in 
this country were unanimous in regarding as one of international char- 
acter. {For. Rel, 1881, p. 757.) 

With becoming diplomatic restraint, the one time Secre- 
tary of State here points to the historic source of the policy 
exempting aliens from compulsory military service, which is 
just now in so many quarters the object of much misunder- 
standing and resentment. There is hardly a school boy who 
does not know that the practice of impressment on land and 
sea ultimately became the overshadowing grievance which 
prolonged, if it did not cause, the War of 1812. Even in 
the obscure beginnings of this controversy, the two govern- 
ments were deadlocked on an issue of law. Nobody denied 
the right of the British Government to compel military 
service of its own subjects and in the enforcement of 
such service to exercise, with proper limitations, in time of 
war, at least, the right of visitation and search. Many Brit- 
ish sailors, however, were able to show American citizenship 
papers. It was charged, and it was probably true, that some 
of them had been fraudulently obtained. Could the allegi- 
ance of a subject be renounced at will, and did naturalization 
bind the government which did not consent to it? While 
Congress, beginning with the act of March 26, 1790, passed 
measures, from time to time, to enable alien whites to become 
citizens, it must be remembered that at this stage the status 
of naturalized citizens or subjects had received scant atten- 
tion either in treaty or municipal law. As late as 1830, Mr. 
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Justice Story, speaking for our Supreme Court in Shanks vs. 
Dupont, 3 Pet. 246, declared the general rule to be that no 
persons could by any act of their own without consent of the 
government, put off their allegiance and become aliens. 
The precise point here decided turned upon the construction 
of a clause in the Jay treaty of 1794 and it is significant that 
at the same term of the Court the same justice, in a contempo- 
raneous case (3 Pet. 162), cited with apparent approval the 
axiom " that each government had a right to decide for itself 
who should be admitted or deemed citizens." It was not, 
however, until nearly forty years afterwards that Congress 
in the act of July 27, 1868, formally proclaimed the doctrine 
that " expatriation is an inherent right." 

It is easy to understand how, in the light of this confused 
state of the early law, the status of naturalized aliens pre- 
sented a formidable barrier to any treaty of peace, and why 
the treaty of 1815 was silent upon this vital point, but the 
fact remains that, whether by tacit agreement or otherwise, 
the question of impressment never thereafter seriously threat- 
ened the peaceful relations of the two nations. 

The stand thus taken in the formative period of our 
national history was very definitely to influence our future 
policy. It led Mr. Blaine to observe immediately after the 
sentence quoted from the above-mentioned despatch that 
" public sentiment here in regard to that subject was borne 
in mind during the late Civil War." 

By 1861 the right of nations to naturalize foreigners 
without regard to their primitive allegiance had been very 
generally affirmed by the leading text book writers, but 
the right of expatriation, which would seem logically to flow 
from the operation of any system of naturalization, did not 
find the same universal acceptance. This seeming incon- 
sistency apparently rested upon the theory that naturaliza- 
tion is a matter of municipal law, whereas expatriation is a 
matter of public law. There has been, as is well known, an 
irreconcilable conflict between the naturalization laws of the 
United States and the military laws of Prussia. Russia has 
persisted down to the recent present, anyway, in denying 
the right of expatriation and this attitude led a few years 
ago to the abrogation of the treaty of 1832. The State 
Department note of July 29, 1881, is fairly typical of our 
unwavering protest against any interference with the liberty 
of naturalized American citizens of Russian birth travelling 
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in Russia. Therein our Minister was instructed to advise the 
Minister of Foreign Affairs that: 

We can make no new treaty with Russia, nor accept any con- 
struction of our existing treaty, which shall discriminate against any 
class of American citizens on account of their religious faith. 

Wheaton gives 1870 as the date of England's abandon- 
ment of the claim that her subjects carried their national 
character with them wherever they went. 

On the other hand, the status of domiciled foreigners 
whose alienage was unchallenged was reasonably fixed and 
definite when the Civil War began. The differences which 
were presently to develop grew mainly out of the American 
contention that alien exemption shifted into liability upon the 
taking out of first citizenship papers. Tracing the swift 
unfolding of a threatened entanglement of no mean propor- 
tions, Secretary Seward had declared in August, 1862 : 

I can hardly suppose that there exists, anywhere in the world, the 
erroneous belief that aliens are liable here to military duty. 

And the following month, in a letter to Governor Morton 
of Indiana, he wrote: 

There is no principle more distinctly and clearly settled in the law 
of nations, than the rule that resident aliens not naturalized are not 
liable to perform military service. We have uniformly claimed and in- 
sisted upon it in our intercourse with foreign nations. 

This declaration went no further than to assert that 
resident aliens were not liable to perform military duty 
in the service of the United States. It did not undertake to 
say at what point of time an alien by some voluntary act of 
his own ceased to be an alien and, as such, immune from 
military conscription of any kind. 

The reason which forced Seward to define the Ameri- 
can position was, of course, simple. He was spurred thereto 
by the activity of the representatives in Washington of vari- 
ous foreign Powers. During the summer of 1862 the State 
Department was informally advised that British subjects 
who had merely declared their intention to become citizens 
of the United States were expressing apprehension that they 
might be drafted into the militia. The Secretary replied in 
a note to Mr. Stuart, the charge, that none but citizens were 
liable to militia duty. A little later, on October 24th, the 
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real point in issue loomed into full view, when Seward again 
wrote to Stuart: 

I have the honor to acknowledge receipt of your note of yes- 
terday, and, so far as it relates to the liability of aliens who may have 
exercised the right of suffrage to military duty in this country, to state 
in reply that no doubt is entertained upon that point by this depart- 
ment. Aliens who exercise that right are considered as citizens of the 
States where they reside, and, as such, are within the purview of the 
law which requires all such citizens between the ages of eighteen and 
forty-five, with certain specific exemptions, as liable to be drafted into 
the militia. A person may be a citizen of a State, and, as such, entitled 
to vote therein, without being a citizen of the United States. 

At this stage Lord Lyons took up the cudgels and in a 
trenchant letter to Seward, based upon cases arising in Wis- 
consin and Illinois, developed the argument that native born 
British subjects were voting under a state law not purport- 
ing to naturalize them, but conferring, for reasons of local 
policy, the privilege of voting notwithstanding alienage ; that 
the United States did not regard them as citizens nor extend 
them protection as such; that they were not admitted to the 
full privileges of citizenship, and consequently they ought 
not to be subjected to its peculiar burdens; and finally 
that the power of naturalization rested exclusively in the 
Federal Government (Idem, p. 413) . The French Minister, 
Mercier, doubtless acting in full understanding with his Brit- 
ish colleague, coincidently took similar ground and to him, 
on November 10th, the Secretary answered : 

This is a complex government, consisting of State governments, 
within their sphere independent of the federal government ; the federal 
government, in its sphere, independent of the State governments. Col- 
lisions between them cannot be prevented by executive action. They 
must, however, be reconciled when they have occurred. The govern- 
ment calls on the States to furnish troops by draft of the militia. The 
States determine for themselves who constitute the militia, and they 
make a draft. * * * If the governor of a State errs and subjects 
to military duty a person who is entitled to exemption on the ground 
of alienage, a question is thus raised between the United States and 
the nation which is entitled to protect the complainant. This depart- 
ment then receives and effectually decides the case. 

Up to this time, then, the status of aliens who had de- 
clared their intent to become American citizens, without hav- 
ing taken out their final citizenship papers, was no nearer 
final settlement in an international sense than it had been 
in the administration of Madison. It was still further com- 
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plicated by a provision which had crept into the constitutions 
of some of the newer States — especially the States of the 
West, pursuant to which a declaration of intention to acquire 
citizenship under the laws of the United States made the 
maker of it a citizen of that State. Many State constitutions 
make United States citizenship the test of State citizenship, 
but there are at the present moment nearly a dozen States 
which make declared intent the test. This anomaly has had 
some curious results. Not long ago, it was reported in the 
public press that the two United States senators from 
Indiana besought the President to promulgate regulations to 
prevent an enemy alien without his final papers from assum- 
ing the office of mayor of Michigan City. The United States 
courts were likewise appealed to, but the federal judge 
returned the rather obvious answer that he was powerless to 
interfere under the law. A constitutional amendment to bar 
aliens from voting has, it is true, been introduced, but such an 
amendment, if submitted by Congress to the several States, 
would be ineffective at the present juncture. A bill has also 
been offered to prevent first paper alien enemies from voting 
for federal offices, but legislation of this kind is confronted 
with Article I and the recently adopted Seventeenth Amend- 
ment of the Constitution, providing that the electors in each 
State voting for members of the House and Senate " shall 
have the qualifications requisite for electors of the most 
numerous branch of the State legislature." 

But to revert to the state of affairs existing at the close of 
1862, Congress presently intervened to hold up the hands of 
the State Department. By the act of March 8, 1868, it was 
declared that all able-bodied male citizens of the United 
States and " persons of foreign birth who shall have declared 
on oath their intention to become citizens " between the ages 
of twenty and forty-five years were liable to perform military 
duty. By an amendatory act of February 24, 1864, it was 
further expressly provided that no person of foreign birth 
should on account of alienage be exempted from enrollment 
or draft who had at any time assumed the right of a citizen 
by voting at an election held under authority of the laws of 
any State or territory, or of the United States, or who had 
held any office under such laws. 

Here was fuel for a very pretty international quarrel in 
an awkward hour, but the unequivocal stand on the part of 
Congress had one immediate effect — it cleared the diplomatic 
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atmosphere. The Powers most concerned accepted the new 
legislation without further serious protest. Great Britain met 
the changed situation by proposing that British subjects 
who had merely declared their intention to assume American 
citizenship without having exercised any political franchise 
ought to be allowed a reasonable period either to exercise 
the option of leaving the United States, or of continuing to 
reside therein with the annexed conditions. Lincoln adopted 
this suggestion, and in the proclamation of May 8, 1863, 
announced that no plea of alienage to support military ex- 
emption would be allowed in favor of any person who had 
declared his intention to become a citizen, and thereunder 
at any time had exercised the right of suffrage or any other 
political franchise, nor on behalf of any person of foreign 
birth who, having declared on oath his intention to become 
a citizen of the United States, should be found within the 
United States after the expiration of a period of sixty-five 
days from the date of the proclamation. In a foot-note to 
the fourth edition of Halleck's International Law, published 
in 1908, and revised by Sir G. Sherston Baker, an English 
authority, it is said of this action of the United States that 
" it was tacitly acquiesced in by the British Government." 

Our Minister at Stockholm reported on June 20, 1863, 
that the Minister of Foreign Affairs for Sweden and Norway 
took no exception to the President's proclamation and that 
instructions had been issued " that all Swedes or Norwegians 
' who had declared on oath their intention to become citizens 
of the United States, under the laws thereof,' had forfeited all 
claim to protection from the laws of their native country and 
were aliens." (Diplomatic Correspondence, 1863, page 
1216.) It should be noted here that by Article 1 of the 
Naturalization Convention of 1869 with Sweden and Nor- 
way it is expressly provided that " the declaration of an 
intention to become a citizen of one or the other country has 
not, for either party, the effect of citizenship legally 
acquired." 

To the general acquiescence in the American contention 
there was, it appears, one lone exception. The Minister of 
Switzerland, residing at Paris, relying upon the exceptional 
stipulations contained in the Swiss treaty, lodged a protest 
with Mr. Dayton, our Minister to France, and Mr. Seward 
made this the occasion of the following comment upon the 
proclamation and the law upon which it was based : 
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But it was forseen that some emigrants, who had declared their 
intention, might complain of surprise if they were immediately sub- 
jected to conscription. To guard against this surprise the proclamation 
was issued, giving them ample notice of the change of the law, with the 
alternative of removal from the country if they should prefer removal 
to remaining here on the footing on which Congress had brought them. 
Surely no foreigner has a right to be naturalized and remain here, 
in a time of public danger, and enjoy the protection of a government, 
without submitting to general requirements needful for his own secur- 
ity. The law is constitutional, and the persons subjected to it are no 
longer foreigners, but citizens of the United States. The law has 
been acquiesced in by other foreign powers, and I am sure that Switz- 
erland cannot be disposed to stand alone in her protest against it. 

This was in July, 1863. The foreign born then, as now, 
made up a substantial percentage of our urban population, 
especially in the large cities, and some of them were inevitably 
caught in the military drag-net following conscription legis- 
lation, but, save for the class of cases just noted, which were 
based upon express acts of Congress, there was not, as Secre- 
tary Bayard observed in 1888, a single instance throughout 
the Civil War where an alien was held to military duty when 
his Government called for his release. 

The rule that aliens are exempt from military service has 
some exceptions, which are, when examined, more apparent 
than real. It is generally recognized that domiciled foreign- 
ers may be required to serve in the militia or the civic and 
national guard for the preservation of order and the enforce- 
ment of the laws within a reasonable distance of their place 
of domicile. Halleck says that such duty is, however, re- 
garded as of a civil rather than of a military character and 
does not include service against a foreign enemy nor general 
military service in civil war. Madison, apparently, had such 
a distinction in mind when, in 1804, as Secretary of State, 
he wrote to Monroe, then in England, that citizens or sub- 
jects of one country residing in another could never be right- 
fully forced into military service " particularly external 
service." (Moore, Int. Law Digest , vol. iv., p. 52.) 

Professor Moore quotes Mr. Seward as saying in 1867: 

In the absence of treaties, citizens of the United States who have 
become and are remaining domiciled in foreign countries could not be 
exempt from certain common obligations of citizens of those countries 
to pay taxes and perform duties imposed for the preservation of public 
order and the maintenance of the Government. 

This statement was made in connection with the case of 
two American citizens named Albee and Gordon, who claimed 
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exemption from enrollment in the national guard during an 
insurrection in the Argentine Republic in 1866. The treaty 
of 1853 between the Argentine Republic and the United 
States expressly exempted citizens of the United States 
residing in the Argentine Republic " from all compulsory 
military service whatsoever, whether by sea or by land." 
In harmony with this theory, Secretary Fish said in 1876 
that the fact that a resident in Chile was a citizen of the 
United States did not, there being no relevant treaty stipula- 
tion, exempt him from service in a temporary civic guard 
in which all residents were required by law to serve. 

This brief review, even if it stood alone, would disclose 
a sufficient reason for halting any overnight reversal of a long 
continued practice. But it does not stand alone. It would 
be strange indeed if a policy, so consistently adhered to, 
were not reflected in various treaty stipulations based upon 
mutuality. Such conventional arrangements first began 
to appear about the middle of the last century. Thus we 
have treaties providing for mutual exemption of nationals 
from compulsory military service with the Argentine Repub- 
lic 1853, Belgian Congo 1891, Costa Rica 1851, Honduras 
1864, Italy 1871, Salvador 1870, Servia 1881, Spain 1902, 
Switzerland 1850. The usual type of covenant differs little 
from that found in the Argentine treaty already quoted. 
In the case of Italy and Servia the language employed is 
still more definite and precise, the Italian stipulation provid- 
ing for exemption " either on land or sea, or in the regular 
forces, or in the national guard, or in the militia." 

To be sure there is nothing sacred about a treaty. It 
stands on the same footing as an act of Congress. Neither 
is inherently superior to the other. A treaty may supersede 
a law or Congress may by law repeal a treaty — only, as the 
Supreme Court has said : 

When the two relate to the same subject, the courts will always 
endeavor to construe them so as to give effect to both, if that can be 
done, without violating the language of either. (124 U. S. 194.) 

In the famous Chinese Exclusion cases, it was repeatedly 
stated in effect that before an intention could be imputed to 
Congress to violate an important article of a treaty with a 
foreign Power such intention must be clearly and unequivo- 
cally manifested, and the language of the law which is sup- 
posed to constitute the violation must admit of no other 
reasonable construction. 
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Congress by a majority vote could, tomorrow, with the 
assent of the Executive, abrogate every existing treaty; it 
could of course by a two-thirds vote accomplish this result in 
spite of the Executive. Mr. Justice Gray thus tersely puts 
the rule: 

In our jurisprudence, it is well settled that the provisions of an act 
of Congress, passed in the exercise of its constitutional authority, on 
this, as on any other subject, if clear and explicit, must be upheld by 
the courts, even in contravention of express stipulations in an earlier 
treaty. (149 U. S. 720.) 

There is, however, a decent and orderly way of abrogating 
a treaty by giving formal notice of termination in accordance 
with its terms. And it is not to be lightly assumed that the 
legislative branch of the government will do any arbitrary 
thing which will give color to the charge of bad faith. Still 
less is it likely unheedingly to overturn a policy which rests 
not only upon explicit treaty provisions, but, also, in the 
absence of any treaty, upon comity and reciprocity. Such a 
course would only invite reprisals upon our citizens residing 
abroad. 

Alienage as a basis for exemption — however well 
grounded in public law it may be — undoubtedly involves 
some inequality and hardship for the native citizen living on 
his native soil. It was recently reported in the press that, in 
one country in Nebraska alone, 736 first paper voters of Ger- 
man birth had claimed exemption from military service on the 
ground that they were enemy aliens. These figures do not 
seem to match up with General Crowder's recent report to 
the Secretary of War, and their accuracy is open to challenge. 
But taking them at their face value, this exemption claim is 
strictly in accordance with the selective service law, which 
limits, within the prescribed ages, liability to all male 
citizens " or male persons not alien enemies who have declared 
their intention to become citizens." Declarants of German 
birth who have taken out their first papers are thus, within 
the purview of the law, alien enemies, just as are unnatural- 
ized Germans who have never made any application what- 
ever. Such persons would not knowingly be accepted for 
service. 

The number of declarants who may be described as allied 
aliens or neutral aliens is, as might be expected, large. The 
Crowder report shows that of the 1,243,801 aliens who were 
registered under the selective service law 921,018 were either 
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co-belligerents or neutrals. As to them, the Provost Marshal 
General says: 

It seems probable that while allied and neutral aliens are more 
sympathetic in their attitude toward the selective-service law than are 
aliens allied with the enemy, their sympathy does not very often find 
expression in an eagerness to serve in the army. 

The report further states "that the benefit of alienage, 
over and above all other grounds for exemption and dis- 
charge, amounted to 10 per cent," and " it appears that four 
in ten aliens were enabled to avoid service in other ways than 
by claiming alienage." 

It goes without saying that any policy that even seems 
to place the alien in a position of vantage over the humblest 
citizen is bound to provoke an antagonism which will ulti- 
mately force some readjustment. It has been held that Con- 
gress may expel aliens of a particular class, or permit them 
to remain under such conditions as it may impose. From this 
it follows that a system of registration and identification may 
be provided (149 U. S. 714) . Machinery of registration and 
identification is, in fact, at this moment actively in operation 
as a preliminary step to effective control over alien enemies. 

As to neutral or allied aliens, the problem is different. So 
called alien slacker legislation is now being actively agitated 
and pressed, but, if such legislation should prove to be too 
drastic, it would probably be smothered or vetoed. In its 
stead there may be a resort to some modification of the Lin- 
coln proclamation of May, 1863. What is still more prob- 
able, in the case of allied aliens especially, is that treaty 
revision will attempt to reach the more glaring inequalities. 
Indeed it has been officially announced that such treaty 
revision with Great Britain and Canada, which not only deals 
with the status of first paper citizens of British birth, but 
which also provides an adequate method for the military en- 
listment of nationals of each power dwelling in the territory 
of the other, has been submitted for ratification. 

To state the case in a single sentence, alien exemption and 
liability, while they cannot be altogether divorced from mu- 
nicipal law — that is neither possible nor desirable — come 
peculiarly within the scope of international law and practice. 
No settlement of a question beset with so many diplomatic 
pitfalls and potential of such far-reaching political conse- 
quences can possibly be lasting which ignores this funda- 
mental truth. Albert H. Washburn. 



